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• What’s the analysis?
• What are the proposals?
• What could/will happen next?
• What should SUs do now?

This session



Background



• Subject balance, performance measures, size 
of the sector, lifelong learning, academic 
standards, governance efficiency, FoS and SUs

History?



History?



History?



• Threads: Classic libertarians, social 
conservatism, feminism 

• 15,000 words of analysis and proposals
• Based largely around 2 x Policy Exchange 

reports from 2019 and 2020
• “Students have been expelled from their 

courses, academics fired and others who have 
been forced to live under the threat of 
violence“

Feb 2021 Policy Paper



• Number of events where a speaker has been 
banned?

• Expelled students (2 “cases” – Sheffield and 
Nottingham)

• “Sacked” staff? 

Contested scale



• Codes or statements have been introduced that would limit 
free speech, and some students’ unions have been granted 
inappropriate levels of control over which speakers can visit 
and how student societies can operate.

• There is a legal framework in place, which imposes on those 
concerned in the government of HEPs a legal duty to take 
reasonably practicable steps to ensure free speech within the 
law is secured for their members, students, staff and visiting 
speakers… There is a gap in that the duty does not apply 
directly to students’ unions (SUs).

Students’ unions



• Although SUs are generally independent of their HEP, section 22 of the Education Act 1994 
explicitly makes HEPs responsible for taking reasonably practicable steps to secure that their SU 
operates in a “fair and democratic manner”.

• Section 22 also specifically requires the governing body of the HEP to bring to the attention of all 
students, at least annually, the provisions of section 43 and of the HEP’s section 43 code of 
practice relevant to the activities or conduct of the SU.

• This demonstrates that matters relating to SUs and freedom of speech are something which a 
HEP may be legally responsible for. As with section 43, this legislation does not provide a specific 
enforcement regime for breach.

• Most SUs are registered charities and are therefore regulated by the Charity Commission as 
regards their compliance with charity law. This includes acting for the public benefit in a way that 
promotes their charitable purpose (e.g. “advancement of education”).

• This means, in principle, that SUs must not carry out political activity where it does not support 
their charitable aim and it must not be their sole/continuing activity. They must also comply with 
their other legal obligations, and only use their funds in a way that is balanced and non-
discriminatory. As educational charities, there are limits on SUs spending money on political 
campaigning outside their direct remit; but this does not prevent debate and lawful free speech 
by students or student societies.

• There are likely to be steps that could be taken by the Charity Commission in cases where an SU 
is, for example, blocking free speech for reasons which conflict with these principles. Although 
there are concerns that these duties are not always being fully complied, there has, however, 
been little regulatory intervention in this area.

Students unions



• England 
• Higher education as linked to OfS
• (HEPs not OfS registered, and FECs 

ignored/not thought about about!)
• Consultation?
• Legislation?

Proposals



1. Legislate for a Free Speech and Academic Freedom Champion to be 
appointed as a member of the OfS board with responsibility to champion 
free speech and investigate alleged breaches of registration conditions 
related to freedom of speech and academic freedom

2. Legislate to require a new OfS registration condition on free speech and 
academic freedom

3. Explore further the option of strengthening the section 43 duty to include 
a duty on HEPs to ‘actively promote’ freedom of speech

4. Legislate to extend the strengthened section 43 duty to cover SUs directly

5. Set clear minimum standards for the code of practice required under 
section 43

6. Introduce a statutory tort that would give private individuals a right of 
redress for loss as a result of a breach of section 43

7. Wider and enhanced academic freedom contractual protections

Proposals



• Similar to the Director of Fair Access
• BUT Ombudsperson powers over issues 

relating to FoS
• When is FoS also about harassment? Or fitness 

to practise?
• Workability/fairness of that kind of direct 

intervention role? 
• What if they disagree?

1. Champion



• Education Act 1986 had no regulator/enforcer
• OfS establishes conditions of registration in a 

framework
• E1 requires providers to follow public interest 

governance principles
• One is on academic freedom and another is on 

freedom of speech
• Proposal is those two are turned into a 

separate condition (E3?) and language 
changed from “secure” to “actively promote”

2. Condition



BUT problem scale?



3. “Actively promote”



3. “Actively promote”



3. “Actively promote”



3. “Actively promote”
• Charity 

law and 
wider 
duties

• Legal 
status of 
societies

• What is 
an SU?



• Extending the section 43 duty to those responsible for SUs means that SUs would 
themselves be directly responsible for taking reasonably practicable steps to ensure 
that lawful freedom of speech is secured, as HEPs are now.

• As regards regulation of such an expanded section 43 duty, consideration has been 
given to which body would be best placed to regulate SUs in this area.

• The JCHR flagged in their 2018 report that the involvement of two regulators in 
England for HEPs and SUs, and differences in legal duties, make the regulatory 
environment within which SUs operate complex. The report raised concerns that the 
Charity Commission’s approach in regulating its charities “does not adequately reflect 
the important role SUs play in educating students through activism and debate”. 

• Therefore, the report recommended extending the remit of the OfS to include the 
regulation of SUs. At the time the OfS had only recently been established and the 
Government did not consider it appropriate to legislate to change its remit; we now 
think that, in light of the issues outlined in this paper, this is a recommendation we can 
support.

4. Students unions



• As the OfS will have a strengthened role in regulation of free speech requirements as a 
result of these proposals, we believe it is sensible for the OfS to be given powers to 
regulate SUs in regard to free speech. This change in principal regulator should 
facilitate better overall oversight of the proposed strengthened free speech duties and 
would allow for a uniform regulatory approach to free speech across the HE sector. 
The OfS would be able to apply its existing sanctions, including fines, to SUs that 
breached the requirements imposed on them in relation to free speech.

• Although the OfS does not currently regulate SUs directly, the free speech and 
academic freedom Public Interest Governance Principles referred to in Conditions E1 
and E2 do apply to HEPs’ interactions with SUs. SUs are currently regulated by the 
Charity Commission  and would still, as registered charities, be subject to charity law as 
well as the expanded section 43 duty.

• The OfS states in its Regulatory Framework that its primary aim is to ensure that 
registered HEPs deliver positive outcomes for students. 

• We are aware that bringing SUs into the scope of the OfS in respect of free speech 
would be a significant change and are exploring options that will ensure the coherence 
of this approach.

4. Students unions



• Under these proposals, charitable SUs would remain charities and governed by charity 
law in the same way that HEPs which are charities are subject to charity law, but with 
the OfS as the principal regulator in relation to free speech. The Charities Act 2011 
provides for exempted charities to be primarily regulated on charity law purposes by a 
regulator that is not the Charity Commission, although the Charity Commission retains 
some regulatory functions. Changes to the existing Memorandum of Understanding 
between the Charity Commission and the OfS (which sets out how they regulate HEPs 
in tandem) could extend its scope to bring in SUs as well. 

4. Students’ unions

Charity Law and regulation Higher education regulation 



4. Students’ unions

Charity Law and 
regulation

Higher education regulation
OfS as “principal regulator” 



• Further education
• A register of students’ unions
• Changes to HERA
• Wider charity law requirements, including 

governance and oversight
• No clarity on complaints here 

4. Students’ unions



• Minimum standards for the HEI COP
• Statutory tort giving individuals right of redress

• Students who are disciplined because of their views (e.g. expelled from their 
course) 

• Organisers of an event which is cancelled – if they have incurred costs (room hire, 
the speaker’s expenses, publicity costs etc.) 

• Visiting speakers who are disinvited or ‘no platformed’ 
• Academic staff who are disciplined because of their views, where they relate to 

their field of study  
• Academic staff who are disciplined because of their views, where they do not 

relate to their field of study

• Wider and enhanced academic freedom contractual protections

5. And the rest



• In addition to the reports and research cited in this 
paper, we are very grateful for the time already given 
by academics, students, representative bodies and 
others in offering insights into the way that free 
speech and academic freedom rights and 
responsibilities are currently exercised and acted on. 

• We are now looking forward to engaging with a wider 
range of stakeholders about our analysis of the 
challenges faced and the proposed changes, as we 
work together to solve these important issues. 

Next?



• Pre-existing and Partial/Overlap of Champion 
and SU proposals (plus FE gap)

• Action planned by OfS?
• Progress made by SUs
• Legislative timetable
• DfE and Gavin Williamson
• Legislation danger!

Will it happen?



1. Support in principle?

2. Discuss/adapt/agree code at Trustee Board

3. A single webpage

4. Clubs and societies

5. Campaigns and policy clarity

6. Advocacy clarity

7. VFM statement and process

8. Reviewing procedures

9. Complaints

10. Breadth and range

What can SUs do?
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